IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOVAS M BEDNAR : ClVIL ACTI ON
Plaintiff, : 97- 1630
V. :

COUNTY OF SCHUYLKI LL; DAVI D KURTZ,
I ndi vidually and as Warden of
Schuyl ki Il County Prison; and

NI CHOLAS A, MARTYAK, M D.

Def endant s.

THOVAS M BEDNAR

Plaintiff, : 97- 6987

V. .

SCHUYLKI LL COUNTY PRI SON, DAVI D
KURTZ, Warden, and NI CHOLAS A.
MARTYAK, M D.

Def endant s.

MEMORANDUM AND ORDER
JOYNER, J. NOVEMBER , 1998
Presently before the Court is Defendant, Dr. N colas A

Martyak’s (“Dr. Martyak”)*', Mtion for Partial Summary Judgnent
and the Defendants, County of Schuylkill (the “County”) and
Warden David J. Kurtz's (“Kurtz”), Motion for Sunmary Judgnent.
Plaintiff, Thomas M Bednar (“Bednar” or “Plaintiff”), initially

brought this action both in this Court and in state court

! Since institution of this action, Dr. Martyak has passed
away. The executrix of his estate has been substituted in his
st ead. However, we wll continue to refer to Dr. Martyak’s
estate’s argunents and positions as Dr. Martyak’s in this
menor andum



alleging three counts: count | asserts a claimagainst all

def endants under 42 U.S.C. 8§ 1983; count |l asserts a state |aw
cl ai magai nst Dr. Martyak for nedical negligence; and count I
asserts a state | aw claimagainst the County for negligence in,
inter alia, hiring, supervising, and nonitoring nedical
personnel. The state court action was renoved to this Court and
subsequently consolidated with the existing federal action. ?

Dr. Martyak seeks summary judgnent as to the 81983 clains in
count | and dism ssal of the state lawclaimin count Il. The
County and Kurtz seek summary judgnent as to the 81983 clains in
count I, and the County seeks sunmary judgnent as to the state
law clains against it in count Ill. Plaintiff does not oppose
the County’s notion for summary judgnent as to count |11,
recogni zing the limtations of the Tort Cains Act; therefore,
summary judgnent is granted as to count Il1l1. For the follow ng
reasons, Dr. Martyak’s notion for summary judgnent as to count |
is granted; the County’'s and Kurtz’s notion for sumrary judgnment

as to count | are granted; and the state | aw cause of action

against Dr. Martyak in count Il is dism ssed wthout prejudice.
BACKGROUND
Plaintiff was incarcerated at the Schuylkill County Prison

(the “Prison”) on Sunday, May 26, 1996, when he fell to the

concrete floor and | anded on his side. In this fall, Plaintiff

2 Both the state court action and the federal action naned

the sanme defendants and all eged the sane causes of action.
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sust ai ned an i npacted subcapital fracture of the left hip. On
the day of Plaintiff’s fall, he was exam ned by the Prison nurse,
Kat hl een McCartney (“MCartney”). MCartney exam ned Plaintiff
in his cell. She concluded that Plaintiff had sustained a bruise
that was not in need of energency care requiring that the doctor
be call ed.

Dr. Martyak, who was under witten contract to provide
services to the Prison, conducted a “sick call” clinic at the
Prison on Wednesdays and Fridays for a total of four to five
hours per week. On Dr. Martyak’'s next regularly scheduled clinic
day, Wednesday, May 29, 1996, Dr. Martyak exam ned Plaintiff.

Dr. Martyak noted in his records that Plaintiff conplained of
pain in his left knee and inguinal (groin) areas. Plaintiff

all eges that he told Dr. Martyak of his fall and the pain he was
having in his hip and that he requested an x-ray be perforned.
Dr. Martyak found that Plaintiff had sone degenerative changes
and atrophy of his left lower leg or left |ower extremty that
was secondary to an old auto accident. Dr. Martyak treated
Plaintiff wth an ace bandage to be applied to the knee and with
Roboxi n and Tyl enol but did not order an x-ray.

On Friday, May 30, 1996, Dr. Martyak agai n exam ned
Plaintiff and found that Plaintiff was having nuscular pain in
the left inguinal area. Dr. Martyak treated Plaintiff for
muscul ar pain and ruled out the need for an x-ray based on his

conclusion that the problemwas nuscul ar.



On June 12, 1996, Dr. Martyak again saw Plaintiff, who was
conpl aining of pain fromhis hips to his toes. After an
exam nation, which reveal ed tenderness in Plaintiff’s left foot,
| ower left leg, and below his left knee, Dr. Martyak determ ned
that Plaintiff was suffering fromnuscul ar skeletal pain. As
treatnment, Dr. Martyak di scontinued the Roboxin and ordered that
Plaintiff be placed in a nmedical cell closer to the infirmary and
be given Darvocet for the pain. Dr. Martyak al so requested that
Plaintiff be seen again in two days.

Two days |ater, on June 14, 1996, Plaintiff saw Dr. Martyak.
On this occasion, Plaintiff conplained of a lunp in the left
i nguinal area. Dr. Martyak exam ned Plaintiff and noted that he
did not feel a lunp or detect a hernia. Dr. Martyak found that
there was pain in the left gracilis nmuscle and di agnosed a nuscle
spasm Plaintiff was prescribed Naprosyn for treatnent. At no
point in the treatnent did Dr. Martyak feel that an x-ray was
necessary and he did not diagnose the hip fracture.

On June 17, 1996, Plaintiff was still in pain and having
trouble walking. In fact, Plaintiff fell again on this date.
However, Plaintiff did not seek treatnment fromthe Prison because
on that day he was released fromthe Prison. On the day of
Plaintiff's rel ease, he went to see his own doctor, who sent him
for an x-ray. The x-ray revealed a fractured hip. Plaintiff

received surgery to correct this on June 21, 1996.

DI SCUSSI ON
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Sunmmary Judgnent St andard

Summary judgnent is appropriate where the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, reveal no genuine issue of materia
fact, and the noving party is entitled to judgnent as a matter of
law. Fed. R Civ. P. 56(c). Qur responsibility is not to
resol ve di sputed issues of fact, but to determ ne whether there

exi st any factual issues to be tried. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 247-49 (1986). The presence of "a nere

scintilla of evidence" in the nonnpbvant’'s favor will not avoid

summary judgnent. WIllians v. Borough of Wst Chester, 891 F.2d
458, 460 (3d Gr. 1989)(citing Anderson, 477 U S. at 249).

Rat her, we will grant summary judgnent unless "the evidence is
such that a reasonable jury could return a verdict for the
nonnovi ng party." Anderson, 477 U. S. at 248.

In making this determnation, all of the facts nust be
viewed in the light nost favorable to the non-noving party and
all reasonabl e inferences nust be drawn in favor of the non-
noving party. 1d. at 256. Once the noving party has net the
initial burden of denonstrating the absence of a genuine issue of
material fact, the non-noving party nmust establish the existence

of each elenent of its case. J.F. Feeser, Inc. v. Serv-A-

Portion, Inc., 909 F.2d 1524, 1531 (3d G r. 1990)(citing Cel otex

Corp. v. Catrett, 477 U S. 317, 323 (1986)).

1. 81983 dains Against Dr. Murtyak
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In Estelle v. Ganble, the Suprene Court determ ned that

“deliberate indifference to the serious nedical needs of
prisoners constitutes the 'unnecessary and wanton infliction of

pain.’” Estelle v. Ganble, 429 U.S. 97, 104, 97 S. . 285, 291

(1976). In Farnmer v. Brennan, the Court clarified the state of

m nd required to show del i berate indifference by holding that a
prison official cannot be found |iable under the Ei ghth
Amendnent . . . unless the official knows of and disregards
an excessive risk to inmate health and safety; the official
nmust both be aware of facts fromwhich the inference could
be drawn that a substantial risk of serious harm exists and
he nmust al so draw the inference.

511 U. S. 825, 837, 114 S. C. 1970, 1979 (1994).

A prisoner’s clains of negligent diagnosis or treatnent, do

not rise to the level of deliberate indifference. Estelle, 429

U S at 105-06, 107 (finding that “in the nedical context,

a conplaint that a physician has been negligent in diagnosing or

treating a nedical condition does not state a valid claimof

nmedi cal m streatnent under the Ei ghth Arendnent”); Parhamv.

Johnson, 126 F.3d 454, 458 n.7 (3d Cr. 1997) (recognizing “well -

established law in this and virtually every circuit that actions

characteri zabl e as nedi cal mal practice do not rise to the |eve

of '"deliberate indifference’”); Durnmer v. O Carroll, 991 F. 2d

64, 67 (3d Cir. 1993)(sane). Further, a doctor’s decision not to
order specific fornms of diagnostic treatnent, an x-ray for
exanpl e, constitute nedical judgnent, which is not actionable.
Estelle, 429 U. S. at 107. The Third Grcuit has stated that

[wW] here a prisoner has received sone nedical attention and the
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di spute is over the adequacy of the treatnent, federal courts are
generally reluctant to second guess nedi cal judgnent and to
constitutionalize clains which sound in state tort law.’” United

States ex rel. Wal ker v. Fayette County, Pennsylvania, 599 F.2d

573, 575 n.2 (3d Cr. 1979)(quoting Westlake v. Lucas, 537 F.2d

857, 860 n.5 (6th Gr. 1976)). A disagreenent between the doctor
and the plaintiff as to the nedical diagnosis and treatnent does

not constitute deliberate indifference. Douglas v. Hill, No.

Cl V. A. 95-6497, 1996 W. 716278, *7 (E.D. Pa. Dec. 6, 1996)(citing
Boring v. Kozakiew cz, 833 F.2d 468, 473 (3d Cr. 1987)).

In the instant case, Plaintiff clains that Dr. Martyak’'s
failure to diagnose his hip fracture and failure to order an x-
ray, which would have di agnosed the fracture and which Plaintiff
requested on several occasions, constitute deliberate
i ndi fference.

In response, Defendant, Dr. Martyak, does not argue that
Plaintiff’s nedical needs were not “serious.” Instead, Dr.
Martyak argues that Plaintiff has not presented sufficient
evidence to denonstrate that Dr. Martyak acted with deliberate
indifference. W agree.

Viewi ng the evidence in the |ight nost favorable to
Plaintiff, Plaintiff has failed to denonstrate a genui ne issue of
material fact on the issue of deliberate indifference. For
exanple, Plaintiff has not presented any evidence to show t hat
Dr. Martyak recognized Plaintiff’s need for an x-ray and then

refused to order it. Nor has Plaintiff nmade any other show ng
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that Dr. Martyak possessed the requisite nental intent to sustain

a deliberate indifference claim?® See Durnmer, 991 F.2d at n. 13

(a plaintiff nust denonstrate a genuine issue of material fact
regarding the requisite nental intent to overcone summary

judgnent); see also WIllians v. Herbert, No. CIV.A 97-6189, 1998

WL 341947, * 3-4 (E.D. Pa. June 25, 1998); Bonilla v. Ml ebrance,

No. ClIV.A 96-501, 1997 W. 793583, *3-4 (E.D. Pa. Dec. 9, 1997);
Muhammad v. Schwartz, No. C V. A 96-6027, 1997 WL 43015, * 4-5

(E.D. Pa. Jan. 27, 1997); Lewis v. Herbert, No. ClV.A 96-2933,

1996 W. 663874, * 4 (E.D. Pa. Nov. 14, 1996). At nost, Plaintiff
may present sufficient evidence to sustain a claimfor nedical
mal practice.?

Absent evidence of the requisite intent to establish
deliberate indifference, Plaintiff can not sustain a 81983 action

against Dr. Martyak. See Farner, 511 U S. at 837, 114 S. . at

1979; Durner, 991 F.2d at n.13. Therefore, summary judgnent is

granted as to count | against Dr. Martyak.

I[11. 81983 d ai ns Agai nst the County and Warden Kurtz

A Negligent Hiring CaimAgainst the County

3 Plaintiff argues that Dr. Mrtyak was deliberately
indifferent because he testified that in his private practice he
woul d send soneone for an x-ray and to an ort hopedi st if he t hought
they had a fracture and since he did not do these things for
Plaintiff. However, Dr. Martyak testified that he did not think
Plaintiff had a fracture.

* However, we do not reach this issue and thus do not pass
j udgnent on this issue.



Plaintiff argues that the County was deliberately
indifferent to his nedical needs by, in effect, denying him
access to conpetent nedical care through the placenent of an
i nconpetent physician as the sole prison doctor and not providing
t he physician with any supervision or witten gui dance.

As all of the parties recognize, a nunicipality can not be

hel d liable on the basis of respondeat superior. See Mnell v.

Dep’'t. of Social Services, 436 U S. 658, 694, 98 S. Ct. 2018,

2036-38 (1978). In order to sustain a claimagainst a
municipality, a plaintiff nust denonstrate that the
constitutional violation at issue was caused by “a policy,

regul ation, or decision officially adopted by the governi ng body

or informally adopted by custom” Beck v. Cty of Pittsburgh, 89

F.3d 966, 971 (3d Cr. 1996).

The crux of Plaintiff’s argunent is that County negligently
hired Dr. Martyak by not adequately screening Dr. Martyak to
determine his qualifications.® Plaintiff argues that had the
County adequately screened Dr. Martyak they woul d have di scovered
that Dr. Martyak was primarily a pediatrician who had been sued

for nmedical mal practice on five prior occasions and that his

° Plaintiff does not argue that the witten policies of the

County caused the alleged constitutional violation, but instead
argues that since Dr. Martyak was not given a copy of these
policies that the County, in effect, allowed Dr. Mrtyak to
establish his owmn guidelines. Plaintiff further argues that there
i s a causal connection between this policy of allowi ng Dr. Martyak
to determ ne the nmedi cal care policies at the prison and the injury
caused Plaintiff because Dr. Martyak was not qualified to treat
Plaintiff.



staff privileges had been revoked at one hospital. Plaintiff is
not alleging that the County’s hiring policies generally are
deficient, but rather that this one hiring decision was inproper.

“To prevent nunicipal liability for a hiring decision from
coll apsing into respondeat superior liability, a court nust

carefully test the |ink between the policynmaker’s inadequate

decision and the particular injury alleged.” See Bd. of County
Comirs of Bryan County, Ckl. v. Brown, -- US --, 117 S. C.
1382, 1391 (1997). In order to successfully argue that the

County failed to adequately screen Dr. Martyak, Plaintiff nust

denonstrate that a nunicipal decision reflects deliberate
indifference to the risk that a violation of a particul ar
constitutional or statutory right will follow the decision.
Only where adequate scrutiny of an applicant’s background
woul d | ead a reasonabl e policymaker to conclude that the

pl ai nl y obvi ous consequence of the decision to hire the
applicant would be the deprivation of a third party’s
federally protected right can the official’s failure to
adequately scrutinize the applicant’s background constitute
del i berate indifference.

Id. at 1392. To find the County cul pable, it nust be apparent
that “this [doctor] was highly likely to inflict the particular
injury suffered by the plaintiff.” 1d. (enphasis in original).
We nust, therefore, determ ne whether it was plainly obvious from
a review of Dr. Martyak’s background that Dr. Martyak woul d f ai
to diagnose Plaintiff’s hip fracture.

Dr. Martyak was a physician duly licensed to practice in the

6

Commonweal t h of Pennsyl vani a. In addition to being a board

® Dr. Martyak was a graduate of the University of Scranton,

Georgetown Medical School, and perforned his internship and
residency at the Medical College of Virginia.
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certified pediatrician, Dr. Martyak al so practi ced energency
nmedi ci ne through Anmerican Energency Services as an energency room
physi ci an and was a prison physician for Pennsylvania State
Correctional Institutions at Mahanoy and Retreat. The County
argues that hiring a physician duly licensed to practice nedicine
in the Comonweal th of Pennsylvania with experience as an
enmer gency room physician as well as a prison physician in two
state correctional institutions is not “tantanmount to reckl ess
indifference.” See (County’'s Reply Mem at 2).

Plaintiff presents evidence that on five different occasions
Dr. Martyak was sued for nedical mal practice. Plaintiff presents
to the Court copies of the conplaints filed in four of these
actions and notices of settlenent/discontinuance for all five.
Plaintiff argues that a review of Dr. Martyak’ s background woul d
have reveal ed these prior suits and that know edge of these suits
woul d have alerted the County that Dr. Martyak was i nconpetent.
However, we find that there is nothing inherent in the filing of
any of these conplaints alleging nedical nalpractice that woul d
lead to the conclusion that a plainly obvious consequence of
hiring Dr. Martyak woul d be deprivation of Plaintiff’s rights
through Dr. Martyak’'s failure to diagnose Plaintiff’s condition.

There has been no evidence presented that there was a fi nal
adj udi cation on the nerits in any of these prior nedical
mal practice cases nor has any evidence been presented to
denonstrate an adm ssion of liability by Dr. Martyak in any of

t hese cases. The County, which had know edge of Dr. Martyak’s
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background, had or should have had know edge of these alleged
mal practice clains, but that still does not l|lead to the
conclusion that a plainly obvious consequence of the County’s
decision would be that Plaintiff’s hip fracture would not be
di agnosed. See Brown, 117 S. . at 1392.

There is also nothing inherent in the know edge that Dr.
Martyak’s staff privileges had been suspended at Hazl eton Ceneral
Hospital that would | ead the County to conclude that there was an
obvious risk that Plaintiff would have suffered this particul ar
injury.” Dr. Martyak testified that his staff privileges were
suspended because of “chart delinquency” and that he never went
back to the hospital. See (Martyak Dep. at 7). Plaintiff has
not presented any ot her explanation for the suspension of Dr.
Martyak’s staff privileges at Hazl eton General Hospital.
Therefore, viewng the facts in the light nost favorable to
Plaintiff, that the County knew that Dr. Martyak’ s staff
privil eges had been suspended due to chart delinquency does not
lead to the conclusion that a plainly obvious consequence of
hiring Dr. Martyak would be that he would all egedly m sdi agnose

Plaintiff’s hip fracture.® See generally Palo v. John W Harper,

Inc., No. ClV.A 96-6442, 1996 W 41561, *2 (E.D. Pa. Feb. 2,

" Dr. Martyak still mmintained staff privileges at Hazl eton
St. Joseph’s Medical Center

8 Plaintiff does not allege any other instances where Dr.
Martyak m sdi agnosed a prisoner’s condition. Thus, there is no
evi dence of any other form of know edge that the County may have
had of Dr. Martyak's alleged | ack of qualifications.
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1996) (“negligence in hiring . . . does not rise to the |evel of
deliberate indifference in the absence of evidence of intentional
harni).

Because Plaintiff has not net his burden, summary judgnent
is granted for the County as to count 1I. See Brown, 117 S. C

At 1392.

B. Negl i gent Supervi sion C aim Agai nst Warden Kurtz

Plaintiff argues that Kurtz had know edge of and acqui esced
in Dr. Martyak’s violation of Plaintiff’s constitutional right to
medi cal care. Plaintiff argues that Kurtz failed to provide Dr.
Martyak with any witten guidelines or policies during the
doctor’s tenure as a prison doctor. Due to this failure,
Plaintiff argues Kurtz knew of the possibility that the doctor
coul d deny proper nedical attention. Plaintiff further argues
that given that Kurtz received copies of four accident/incident
reports filed by prison officials regarding Bednar, he knew of
“Plaintiff’s plight” and knew that Plaintiff had been denied
proper nedical care. Plaintiff argues that Kurtz was
deliberately indifferent because, despite this know edge, he
chose to do not hi ng.

To maintain a failure to supervise claim a plaintiff nust
“(1) identify with particularity what the supervisory officia
failed to do that denonstrates his deliberate indifference, and
(2) denonstrate a close causal relationship between the

identified deficiency and the ultimate injury.” Kis v. County of
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Schuyl kill, 866 F. Supp. 1462, 1474 (E.D. Pa. 1994)(citing Sanple

v. Diecks, 885 F.2d 1099, 1118 (3d G r. 1989). 1In order to
establish deliberate indifference, plaintiff nust denonstrate
that the “official knows of and di sregards an excessive risk to
inmate health and safety; the official nust both be aware of
facts fromwhich the inference could be drawn that a substanti al
risk of serious harmexists and he nust also draw the inference.”
Farnmer, 511 U. S. at 837, 114 S. C. at 1979. Plaintiff has not
met this burden.

Kurtz's failure to provide Dr. Martyak with a copy of the
Prison’s witten policies® regarding nedical treatnment is not
evi dence of deliberate indifference. Plaintiff has not presented
any evidence that woul d denonstrate that this failure created an
excessive risk to inmate health and safety. Further, given the
content of these witten guidelines and policies there is
certainly no evidence of a causal connection between Kurtz’'s
failure to provide the policies to Dr. Martyak and Plaintiff’s
injury.

Kurtz’'s know edge of the four accident/incident reports

filed concerning Bednar al so does not establish deliberate

® The policies dictate, inter alia, what the prison staff

should do in the event of a nedical energency, what the procedure
for transportation of a prisoner to the hospital is, who should
provide the nmedical treatnent in the prison, and who determ nes
what nedical treatnent, if any, wll be provided. See (County’s
Motion for Summary Judgnment at Ex. A and B) and (McCartney Dep. at
Ex. 1). Absent an energency situation, the Prison policies give
the prison physician final authority to determne if nmedical
treatnment is needed and what treatnment is needed.
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indifference. A review of the incident reports would have told
Kurtz that: Plaintiff tripped and fell and that he conpl ai ned of
pain in his left side and thigh for which he was seen by the
nurse and gi ven an anal gesic cream and Tyl enol (5/26/96 report);
that he refused his nedication and stated that he could not get
out of bed due to pain in his |leg and kidneys but that he was
under the doctor’s care for these conplaints (6/7 and 6/ 8/ 96
report); that he was seen linping on his right |Ieg and then
switching to his other leg (6/8/ 96 report); and that he was told
by a correctional officer to cone up for his food tray (6/8/96
report). See (Accident/Incident Reports attached to Martyak Dep
at Ex. 7). Assumng Kurtz received these reports and view ng the
evidence in the light nost favorable to the Plaintiff, these
reports are insufficient to establish that Kurtz knew of and

di sregarded an excessive risk to Plaintiff's health and safety.

See Durner, 991 F.2d at 69 (finding that warden and state

comm ssi oner for corrections could not be deliberately
indifferent “sinply because they failed to respond directly to
t he nedi cal conplaints of a prisoner who was al ready bei ng
treated by the prison doctor”).

As Plaintiff has failed to neet his burden, sunmmary judgnent

is granted as to count | against Kurtz.

V. State Law Nedgligence dains Against Dr. Mrtyak

We originally exercised pendent jurisdiction regarding the

state | aw negligence clains asserted against Dr. Martyak in count
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1. However, as we have granted summary judgnent as to al
federal clainms, we will dismss the state [ aw clains w thout
prejudice to allow Plaintiff an opportunity to raise these clains

in state court. See Muhammud, 1997 W. 43015 at *6. We do not

express any opinion as to the outcone of the state |aw
mal practice claim

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOVAS M BEDNAR : ClVIL ACTI ON
Plaintiff, : 97- 1630
V. :

COUNTY OF SCHUYLKI LL; DAVI D KURTZ,
I ndi vidually and as Warden of
Schuyl ki Il County Prison; and

NI CHOLAS A, MARTYAK, M D.

Def endant s.

THOVAS M BEDNAR
Plaintiff, : 97- 6987
V. :
SCHUYLKI LL COUNTY PRI SON, DAVI D
KURTZ, Warden, and NI CHOLAS A.
MARTYAK, M D.
Def endant s.

ORDER

AND NOW this day of Novenber, 1998, upon
consi deration of Defendants’ Mtions for Summary Judgnent and
Plaintiff's responses thereto, it is hereby ORDERED, in
accordance with the foregoi ng Menorandum as foll ows:

1) Dr. Martyak’s Mdtion for Partial Sunmary Judgnent is
GRANTED as to Count |

2) Schuyl kill County’s Mdtion for Summary Judgnent is
GRANTED as to Count | and Count 111;

3) Warden David Kurtz’'s Motion for Summary Judgnent is
GRANTED as to Count |; and



4) the state | aw negligence claimasserted agai nst Dr.

Martyak in Count Il is DI SM SSED W THOUT PREJUDI CE.

BY THE COURT:

J. CURTIS JOYNER, J.



